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January 23, 2014 

 

Sent via e-mail 

 

Yvette Roubideaux, M.D., M.P.H 

Acting Director, Indian Health Service 

801 Thompson Avenue 

Rockville, MD  20852 

consultation@ihs.gov 

 

Re: IHS’s Interpretation of IHCIA Section 402 Should Be Rescinded or Amended 

 

Dear Director Roubideaux:  

 

 On behalf of our tribal clients, we are writing in response to your October 24, 2013 Dear 

Tribal Leader Letter, updating tribes and inviting input on the implementation of Section 402 of 

the Indian Health Care Improvement Act (IHCIA), 25 U.S.C. § 1642.  Your letter stated that for a 

tribe, tribal organization, or urban Indian organization (T/TO/U) wishing to sponsor insurance 

coverage for some but not all of its citizens, “financial need is the only factor permitted by statute 

upon which to base coverage decisions.”   

 

 That statement is inconsistent with the language and the purpose of Section 402, 

contravenes principles of statutory construction, and severely threatens the ability of tribes to 

design healthcare sponsorship programs that are appropriate for their communities.  We 

respectfully request that you withdraw or amend your October 24, 2013 letter to reflect that 

financial need is a factor, but not the only factor, that tribes may use in designing healthcare 

sponsorship programs. 

 

Section 402 of the IHCIA allows Tribes to use federal funding to purchase insurance for 

Service beneficiaries in any manner 

 

Section 402 of the IHCIA authorizes tribes, tribal organizations, and urban Indian 

organizations to use federal funding to purchase insurance coverage for IHS beneficiaries in any 

manner.  Section 402 provides:  

 

(a) In general 

Insofar as amounts are made available under law … Indian tribes, tribal 

organizations, and urban Indian organizations may use such amounts to 

purchase health benefits coverage (including coverage for a service, or 

service within a contract health service delivery area, or any portion of a 

contract health service delivery area that would otherwise be provided as 
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a contract health service) for such beneficiaries in any manner, 

including through— 

 

(1) a tribally owned and operated health care plan;  

(2) a State or locally authorized or licensed health care plan;  

(3) a health insurance provider or managed care organization; 

(4) a self-insured plan; or 

(5) a high deductible or health savings account plan. 

 

(b) Financial need 

The purchase of coverage under subsection (a) by an Indian tribe, tribal 

organization, or urban Indian organization may be based on the financial 

needs of such beneficiaries…. 

 

25 U.S.C. § 1642 (emphasis added).   

 

 The plain language of Section 402 of the IHCIA, therefore, states that tribes may use 

health benefits funds to purchase health benefits coverage for IHS beneficiaries “in any manner.”   

The statute goes on to make clear that financial need is a permissible basis upon which tribes may 

determine coverage under a tribal healthcare sponsorship program.  It provides that coverage 

decisions made by tribes “may be based on financial need.”  Nothing in the plain language of the 

statute, however, indicates that financial need is the only permissible factor in determining 

coverage.  In fact, the opposite is the case.  Tribes today routinely make coverage decisions based 

on a variety of factors, including financial need, as expressly allowed by the statute.    

 

 Section 402 does not state that financial need is the sole permissible factor  

 

 Section 402(b) of the IHCIA provides that coverage “may be based” on financial need.  

This is an illustrative, rather than exclusive, statement concerning permissible bases for 

determining coverage.  It was added in order to make it clear that a tribe could base coverage 

decisions on financial need––not to limit coverage decisions solely to financial need. 

 

 It is possible that IHS may have misinterpreted Section 402(b) by applying the maxim of 

statutory construction expressio unius est exclusio alterius, translated “[t]he expression of one 

thing is the exclusion of another.”  Bryan A. Garner, Black’s Law Dictionary 1830 (2009).  

However, that maxim is inapplicable to Section 402.  It “does not apply to every statutory listing 

or grouping.”  Norman Singer, et al., Sutherland Statutes and Statutory Construction § 47:23 

(2007) [hereinafter “Sutherland Statutory Construction”].  Rather, the maxim “requires great 

caution in its application, and in all cases is applicable only under certain conditions.”  Id. at § 

47:25 (citation and internal quotation omitted).  As the Supreme Court has stated, “[w]e have 

long held that the expressio unius canon does not apply ‘unless it is fair to suppose that Congress 

considered the unnamed possibility and meant to say no to it.’” Marx v. General Revenue Corp., 

133 S.Ct. 1166, 1175 (2013) (citing Barnhart v. Peabody Coal Co., 537 U.S. 149, 168 (2003)). 

 

 For the maxim expressio unius est exclusio alterius to apply there must be a “series of 

two or more” related items or terms “from which an omission bespeaks a negative implication.” 
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Chevron U.S.A., Inc. v. Echazabal, 536 U.S. 73, 81 (2002) (finding that the maxim did not apply 

to a provision that provided that a workplace qualification standard “may include” certain limits).  

The maxim “has force only when the items expressed are members of an ‘associated group or 

series,’ justifying the inference that items not mentioned were excluded by deliberate choice....”  

Barhnart v. Peabody Coal Co., 537 U.S. 149, 168 (2003) (citation omitted); see also Marx, 133 

S.Ct. 1166, 1175 (2013),
1
 Chevron U.S.A., Inc., 536 U.S. at 80–82 (finding no language of 

exclusiveness and no established series of related terms).  Even in the limited circumstances in 

which the maxim does apply, it is “overcome by a strong indication of contrary legislative intent 

or policy.”  Sutherland Statutory Construction § 47:23.   

 

 Section 402(b) does not create a list or group of permissible bases upon which to 

determine healthcare coverage.  In addition to not creating a list of related terms or criteria, the 

text of the statute does not otherwise indicate that Congress intended financial need to be the sole 

factor T/TO/Us are allowed to consider in tailoring their healthcare sponsorship programs.  Both 

Sections 402(a) and (b) cast tribal options in broad terms, expressing Congress’s intent to expand, 

rather than restrict, the ability of tribes to exercise discretion in designing their own healthcare 

sponsorship programs.  Thus, interpreting Section 402(b) to create an exclusive list of a single 

permissible criterion for determining coverage is contrary to the plain language of the statute as 

well as the statute as a whole and contravenes well-established principles of statutory 

construction.  

 

Because IHS’s interpretation of Section 402 is inconsistent with the plain language of the 

statute, it will be accorded no deference under Chevron.  See Chevron, U.S.A., Inc. v. Natural 

Res. Def. Council, 467 U.S. 837, 842–43 (1984).  The Supreme Court has made clear that when 

the statute is unambiguous, as it is here, courts will not defer to agency interpretation.  E.g., 

Barnhart v. Sigmon Coal Co., 534 U.S. 438,  462 (2002).  Indeed, when the statute is clear as it is 

here, there is no room for agency interpretation, and the courts will overturn any such attempt.   

 

Even if IHS had room to interpret the statute, its narrow construction is fundamentally at 

odds with longstanding canons of construction that provide that “statutes are to be liberally 

construed in favor of the Indians, with ambiguous provisions interpreted to their benefit.”  

Montana v. Blackfeet Tribe, 471 U.S. 759, 766 (1985); see also McClanahan v. Ariz. State Tax 

Comm’n, 411 U.S. 164, 174 (1973), Cal. Valley Miwok Tribe v. United States, 515 F.3d 1262, 

1266 n.7 (D.C. Cir. 2008), Cohen’s Handbook of Federal Indian Law § 2.02[1] (2012).  

Interpreting Section 402 to make financial need the only factor tribes may base coverage 

determinations upon is inconsistent with the statute and harmful to the interests of tribes and their 

citizens. 

 

 

 

                                                      
1
 In the recently decided Marx case, the Supreme Court held that the maxim did not apply to a 

statute that provided that courts “may award” attorney’s fees and costs to the prevailing party.  

The Court concluded that although the statute provided that courts “may award” fees and costs in 

bad faith cases, that language did not preclude the award of costs in cases brought in good faith.  

Marx, 133 S.Ct. at 1175.   
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 IHS’s narrow construction is detrimental to tribes and should be rescinded or amended 

 

 In our view, Congress included § 402(b) to ensure that tribes could use the financial need 

of beneficiaries as a basis for purchasing health benefits coverage.  Otherwise, if § 402(b) was not 

in the statute, use of financial need as a basis for coverage might be challenged on the ground that 

means testing with respect to benefits is contrary to the eligibility regulations or otherwise not in 

accord with the Federal trust responsibility to American Indians and Alaska Natives.  Subsection 

402(b) clarifies that tribes “may” use financial need as the basis for purchasing coverage.  It is an 

authorization, not a restriction.  This is why Congress used the word “may” instead of “shall.”  

The IHS position would substitute “shall” for “may” contrary to the text of the statute. 

 

IHS’s narrow construction is causing a great deal of confusion for tribes that currently 

provide healthcare sponsorship for some, but not all of their members, as well as for those tribes 

that are considering limited or pilot health insurance sponsorship programs under the Affordable 

Care Act.  Such sponsorship is not required to be on the basis of financial need although § 402(b) 

allows that.  There are other considerations for sponsorship which the IHS position would also 

foreclose.  For example, Tribes have designed insurance sponsorship programs that are limited to 

Tribal Elders.  IHS’ interpretation, if applicable, is inconsistent with Elder care sponsorship.   

 

Tribes operating 638 programs are not subject to IHS policies 

 

The IHS letter is causing confusion among tribes, even though it is likely not applicable 

to them.  Title V of the Indian Self-Determination and Education Assistance Act (ISDEAA) 

provides:  

 

Unless expressly agreed to by the participating Indian tribe in the compact or 

funding agreement, the participating Indian tribe shall not be subject to any 

agency circular, policy, manual, guidance, or rule adopted by the Indian Health 

Service, except for the eligibility provisions of section 450j(g) of this title and 

regulations promulgated under this section. 

 

25 U.S.C. § 458aaa-16(e).  Public Health Service regulations rearticulate the inapplicability of 

IHS policies and guidance to tribes operating programs under Title V of the ISDEAA.  42 C.F.R. 

§ 137.5. 

 

Title I contains the same restriction, stating that except as “specifically authorized” by the 

ISDEAA, “the Secretary of Health and Human Services may not promulgate any regulation, nor 

impose any nonregulatory requirement, relating to self-determination contracts.”  25 U.S.C. 

450k(a)(1), see also 25 C.F.R. § 900.5.  Title I’s model contract provides: “Except as specifically 

provided in the Indian Self-Determination and Education Assistance Act (25 U.S.C. 450 et seq.) 

the Contractor is not required to abide by program guidelines, manuals, or policy directives of the 

Secretary, unless otherwise agreed to by the Contractor and the Secretary, or otherwise required 

by law.”  25 U.S.C. § 450l(c), Sec. 1(b)(11).  

 

Thus, to the extent the IHS maintains its position restricting insurance coverage decisions 

to financial need, it will not apply to tribes operating 638 programs unless they specifically agree 
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to it.  Nonetheless, IHS’s October 24, 2013 letter has created significant confusion in Indian 

Country regarding the application of Section 402 of the IHCIA.  

 

We respectfully request that IHS rescind or amend your October 24, 2013 letter.  The 

interpretation could be corrected by simply changing two words in the letter so that it states that 

“financial need is one factor permitted by statute upon which to base coverage decisions.”  

Because IHS’s current interpretation is contrary to the language and purpose of the statute, 

contravenes principles of statutory construction, and is detrimental to tribes, we respectfully 

request that IHS take swift action to correct this interpretation and/or rescind the letter.  

 

 Please do not hesitate to contact us if we can provide any further information.  

 

 

 Sincerely,  

 

HOBBS, STRAUS, DEAN & WALKER, LLP 

 

By: Elliott A. Milhollin /s and Geoffrey D. 

Strommer /s 

 

 

 


